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REVIEW OF THE DEFINITIVE MAP AND STATEMENT

OF PUBLIC RIGHTS OF WAY

ALLEGED BYWAYS OPEN TO ALL TRAFFIC Nos 52 & 53

PARISH OF KIRKNEWTON

Report of the Executive Director of Local Services

Cabinet Member: Councillor Glen Sanderson, Environment and Local Services

Purpose of report

In this report, the Committee is asked to consider all the relevant evidence gathered
in support and in rebuttal of the existence of public vehicular rights over the U1118
road between Hethpool and Elsdonburn, and over the U1119 road between the
U1118 road and Trowupburn.

Recommendation

Itis recommended that the Committee agree that:

(i)

(ii)

(iif)

(iv)

v)

there is sufficient evidence to indicate that public vehicular rights
have been reasonably alleged to exist over the route N-P-M and
the route P-Q;

there is sufficient evidence to indicate that, on a balance of
probability, public vehicular rights have been shown to exist over
the 40 metre long section of U1118 road / Public Bridleway No 10,
north of Elsdonburn;

the Natural Environment and Rural Communities Act 2006 would
not appear to have extinguished the public’s motorized vehicular
rights over these routes;

public footpath rights exist over the 10 metre long ‘gap’ between
the existing southern end of the U1119 road and northern end of
Public Footpath No 13 at Point Q;

the routes be included in a future Definitive Map Modification
Order as two byways open to all traffic and a short addition to
existing Public Footpath No 13.
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BACKGROUND

By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County
Council is required to keep the Definitive Map and Statement under
continuous review and make modification orders upon the discovery of
evidence, which shows that the map and statement need to be modified.

The relevant statutory provision which applies to adding a public right of way
to the Definitive Map and Statement, based on historical documentary
evidence, is Section 53(3)(c)(i) of the Wildlife and Countryside Act, 1981. This
requires the County Council (as Surveying Authority) to modify the Definitive
Map and Statement following:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that a right of way which is not shown in the map and statement
subsists or is reasonably alleged to subsist over land in the area to
which the map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or, subject to
section 54A, a byway open to all traffic [Section 53(3)(c)(i)];”

“that a highway shown in the map and statement as a highway of a
particular description ought to be there shown as a highway of a
different description.” [Section 53(3)(c)(ii)]

All the relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendations are in
accordance with the law and proportionate, having regard to individuals’ rights
and the public interest.

When preparing this report, it came to light that existing Public Footpath No 13
is currently recorded on the Definitive Map as terminating on Public Footpath
No 15, some 10 metres short of the south end of the U1119 road at Point Q.
The Definitive Statement for Public Footpath No 13 (amended after the First
Review (Relevant Date 1 November 1963)) does indicate that the footpath
should connect with the U1119 road. This is to be expected, since the footpath
was ‘shortened’ only because the U1119 road had been created over part of it.

PUBLIC EVIDENCE

In the late 1980s the County Council carried out consultations regarding
proposals to add a number of unsealed tracks in the north of the County to the
Definitive Map as byways open to all traffic on the basis that the routes were
included in the County Council’s “List of Streets” as unclassified County roads
(UCR). The rationale for doing so was that it would not be obvious to
members of the public (particularly horse riders, walkers and cyclists) that they
were legally entitled to use routes such as these (which were considered to
have vehicular status), because their physical appearance might suggest
otherwise.
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The view, held by those officers of the Council responsible for maintaining the
‘List of Streets’ for the County of Northumberland was (and still is) that only
public roads (not public bridleways or public footpaths) were shown on this
List. The only exceptions to this are the surfaced paths and alleyways
providing pedestrian links between roads, in urban streets. Thus, tracks in
rural settings, which have their own unique reference numbers (e.g. the
‘U1118 and ‘U1119’ roads), were considered to be all-purpose public highways
maintainable at public expense.

Shortly afterwards, the processing of applications from third parties seeking to
record public footpath or public bridleway rights was afforded a higher priority.
Later on, the process of recording UCRs as byways open to all traffic was
effectively suspended because the Ordnance Survey indicated that they would
be showing such routes on their published maps as being an “Other route with
public access”. Although, on that basis, members of the public would still be
unclear as to precisely what rights they had over routes identified in this
fashion.

The most recent advice from DEFRA (paragraph 4.42, Rights of Way Circular
1/09) is that inclusion on the List of Streets may provide evidence of vehicular
rights but that this should be examined on a case by case basis. In view of
this advice, it is considered prudent to evaluate the status of the U1118 and
U1119 unclassified County roads based upon more than simply their inclusion
in the List of Streets.

LANDOWNER EVIDENCE

By undated note / plan, received in early August 2014, Mr CA Matheson,
agent of the College Valley Estates Ltd, responded to the consultation, stating:

“All of 52 and 53 are on land owned by College Valley Estates Ltd.
Please not correct address is NOT % Smiths Gore, Wooler, but Estate
office, Hethpool, Kirknewton, Wooler, NE71 6 TW.

“EJ and AM Fox are no longer tenants of Elsdonburn Farm. The
present tenant is Cheviot farming Limited, Thompson’s Walls, Kilham,
Mindrum, TD12 4QT.”

CONSULTATION

In July 2014, the Council carried out a consultation with the Parish Council,
known owners and occupiers of the land, the local County Councillor and the
local representatives of the “prescribed and local organisations” listed in the
Council’s “Code of Practice on Consultation for Public Path Orders”. Three
replies were received and are included below.

By letter, dated 17" October 2014, Ms E Bamford responded to the
consultation, on behalf of the Ramblers’ Association, stating:



“My comments are attached. Where we have no facts or evidence and
no objections | have written No Comment. We would support these
additions.

“Parish of Kirknewton Byway open to all traffic 52 No comment.
“Parish of Kirknewton Byway open to all traffic 53 No comment.”

4.3 By letter, dated 28™ October 2014, Mr D Roberts responded to the
consultation, on behalf of the Cyclists’ Touring Club, stating:

“l attach comments and evidence which | judge to be relevant on behalf
of Cyclists Touring Club.

“To clarify locations | attach annotated copies of your plans. These are
confined to routes of which | have knowledge. Where | have no
knowledge of a route or where | know it is surfaced with tarmac and
therefore suitable for ALL TRAFFIC | have omitted any comment.

“Where an obstruction has been encountered | have endeavoured to
provide as accurate date as possible.

“‘Routes traced in red have been cycled without problem. [The routes of
alleged Byways Open to All Traffic Nos 52 and 53 are highlighted on Mr
Roberts’ plans].

‘I have commented on issues where | consider an omission has been
made in your consultation.

“No distinction has been made between Restricted and All Traffic
Byways.

4.4 By letter, on 3™ November 2014, Ms S Rogers responded to the consultation,
on behalf of the British Horse Society, stating:

“Kirknewton Parish

‘Alleged Byway Open to All Traffic 52

This route shown on plan 24 is a narrow tarmac road, unfenced for
much of its length giving access to Elsdonburn and a couple of public
footpaths. The BHS supports its addition to the definitive map.

“Alleged Byway Open to All Traffic 53

This is a branch off alleged BOAT 52 which continues as an unfenced
tarmac road leading to just one farm, Trowupburn, and a few public
footpaths. The BHS believes that FP 226/015 which becomes FP
225/001 leading from there up the hill to the gate in the Border Fence
and thus onto Yetholm should also be recorded as a restricted byway or
bridleway. This is believed to be one of the best preserved
cross-border routes in this area. Please can this be investigated as
well?”



DOCUMENTARY EVIDENCE

A search has been made of archives relating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.S. Maps
was inspected, and the following copies are enclosed for consideration.

1769 Armstrong’'s County Map

There is no evidence of a road or track approximating to the route of
either alleged Byway No 52 or alleged Byway No 53.

1820 Fryer's County Map

Although the locations of “Elsdonburn” and “Trowburn” are both
identified on the map, there is no evidence of a road or track
approximating to the route of either alleged Byway No 52 or alleged
Byway No 53.

1820-32 Cary’s Map

Although “Trowburn” is identified on the map, there is no evidence of a
road or track approximating to the route of either alleged Byway No 52
or alleged Byway No 53.

1828 Greenwood's County Map

There is clear evidence of a road or track approximating to the route of
alleged Byway No 52 to “Elsdonburn”. Although “Throw Burn” is also
identified on the map, there is no evidence of a road or track
approximating to the route of alleged Byway No 53.

1866 Ordnance Survey Map and Schedule: Scale 1:10,560

Although the reproduction quality of the map is poor, there is clear
evidence of a road / track over the routes of alleged Byways Nos 52
and 53 on the original map.

1899 Ordnance Survey Map: Scale 1:10.560

Although the reproduction quality of the map is poor, there is clear
evidence of a road / track over the eastern half of alleged Byway No 52
and all of alleged Byway No 53 on the original map. There is a
suggestion of a road / track over the western half of alleged Byway No
52.

1924-5 Ordnance Survey Map: Scale 1:10,560

There is clear evidence of unenclosed roads / tracks over the routes of
alleged Byways Nos 52 and 53.



1932

Glendale RDC Handover Map

The routes of alleged Byways Open to All Traffic Nos 52 and 53 are
both shown on the base map, but neither of them are coloured in red
(which would have identified them as publicly maintainable roads).

c.1939 Restriction of Ribbon Development Act (1935) Map

1951

1958

1958

1958

1959

There do not appear to be any maps covering the Glendale Rural
District area.

Highways Map

The routes of alleged Byways Open to All Traffic Nos 52 and 53 are
both shown on the base map, but neither of them are coloured in red
(which would have identified them as publicly maintainable roads).

County Road Schedule

There are no entries for the U1118 or U1119 roads in the Schedule
produced in 1958.

Ordnance Survey Map: Scale 1:10.560

There is clear evidence of unenclosed roads / tracks over the routes of
alleged Byways No 52 and 53.

Bridges and Roads Committee Minutes (15th September 1958)

The minutes note that the College Valley Estates Ltd have asked
whether 3 roads (the road to Elsdonburn, the road to Trowupburn and
another), if improved to the required standards, would be acceptable for
adoption. The committee resolved that the matter be referred to the
Private Street Works Sub-Commiittee.

Bridges and Roads Committee Minutes (15th June 1959)

The minutes note that the Private Street Works Sub-Committee
observed that the roads in question were scheduled as rights of way,
that continued occupation of the isolated dwellings enabled the land to
be used for food production and recommended that, subject to the
roads being made up to a satisfactory standard, they be adopted. The
committee resolved that (along with other identified routes) “That
subject to the roads being completed to the satisfaction of the County
Surveyor, they be taken over as highways repairable by the inhabitants
at large and that the necessary notices be signed by the Clerk of the
Council and fixed therein pursuant to Section 19 of the Private Street
Works Act 1892.”



1962 Original Definitive Map

1963

1963

1964

1982

2006

The route of alleged Byway No 52 is shown on the OS base map and is
identified as being (almost all of) Public Bridleway No 10. The route of

alleged Byway No 53 is identified as being (part of) Public Footpath No

13.

Highways Committee Minutes (16 September 1963)

The minutes note that the College Valley Estates had informed the
Council that the road works had been completed. There are five cattle
grids on the roads, of non-standard design, but these are satisfactory
given the very limited amount of traffic that uses the roads. The County
Surveyor therefore recommended that, subject to a satisfactory final
examination and dedication of the land, the roads be adopted. The
Committee resolved “That the roads be taken over as highways
repairable at the public expense subject to their construction to the
satisfaction of the County Surveyor.”

Highway Dedications (12 November 1963)

These two dedication plans show that the routes of alleged Byways Nos
52 and 53 were dedicated as public highways, by the College Valley
Estates Limited.

Highways Map

The routes of alleged Byways Open to All Traffic Nos 52 and 53 are
coloured (in purple) so as to identify them as a publicly maintainable
roads. They are labelled as being the U1118 and U1119 roads,
respectively.

First Review Definitive Map

The routes of alleged Byways Nos 52 and 53 are both shown on the OS
base map, but now neither of them are identified as being public rights
of way.

Ordnance Survey Map: Scale 1:10.000

There is clear evidence of unenclosed roads / tracks over the routes of
alleged Byways Nos 52 and 53.

The Council’s ‘List of Streets’ (2 May 2006)

The routes of the alleged byways are clearly identified as publicly
maintainable highways.
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The original Definitive Statement for Public Bridleway No 10 (Parish of
Kirknewton) describes the route of that bridieway as follows:

“From the Public road north of Hethpool in a westerly direction along
the Elsdon Burn to join FP 11 north-west of Elsdonburn.”

The original Definitive Statement for Public Footpath No 13 (Parish of
Kirknewton) describes the route of that footpath as follows:

“From the Elsdon Burn west of Little Hetha in a south-westerly and
southerly direction crossing the Hetha Burn and by Trowupburn to the
head of Whitehall Burn near Saughieside Hill.”

The First Review Definitive Statement for Public Footpath No 13 (Parish of
Kirknewton) describes the route of that footpath as follows:

“From the junction of the U1119 road and Footpath No 15, west of

Trowupburn, in a south-westerly direction, crossing the Trowup Burn to

the head of the Whitehall Burn, near Saughieside Hill.”

The entry for the U1118 road, in the 1964 County Road Schedule is:
“U1118 Road to Elsdonburn
From U1024 north of Hethpool westards to entrance gateway of
Elsdonburn Farm Steading (2487 yards).”

The length of the U1118 road is identified as being 1.41 miles.

The entry for the U1119 road, in the 1964 County Road Schedule is:
“U1119 Road to Trowupburn
From U1118 approximately 920 yards east of Elsdonburn Farm,
southwards to Trowupburn Farm, including link road at junction with
U118 and turning area within Trowupburn Farmyard (2280 yards).”

The length of the U1119 road is identified as being 1.30 miles.

The entry for the U1118 road, in the 1974 County Road Schedule is:
“U1118 Elsdonburn Road
From U1024 north of Hethpool (NT894286) westwards to entrance
gateway of Elsdonburn Farm Steading (NT874285) (2487 yards).”

The length of the U1118 road is identified as being 1.41 miles.

The entry for the U1119 road, in the 1974 County Road Schedule is:

“U1119 Trowupburn Road
From U1118 approximately 920 yards east of Elsdonburn Farm

(NT883282) southwards to Trowupburn Farm (NT877265) including link

road at junction with U1118 and turning area within Trowupburn
Farmyard (2280 yards).”



6.1

6.2

The length of the U1119 road is identified as being 1.30 miles.

SITE INVESTIGATION

Alleged Byway Open to Al Traffic No 52 (N-P-M)

From a point marked N, on the U1024 road, 280 metres north-west of
Hethpool Farmhouse, beginning at a cattle grid with field gate alongside
(combined width 8.5 metres) a 2.7 to 3 metre wide unenclosed tarmac road
proceeds in a westerly then north-westerly direction for a distance of 80
metres. Thereafter, a 2.7 to 2.9 metre wide unenclosed tarmac road proceeds
in a westerly direction for a distance of 475 metres to another cattle grid with
field gate alongside (combined width 7.3 metres). Then a 2.5 to 2.9 metre
wide unenclosed tarmac road continues in a westerly direction for a distance
of 190 metres, then south-westerly direction for a distance of 420 metres, then
westerly direction for a further 155 metres to a point where the road has a
forked junction with the U1119 road. A 2.5 to 2.7 metre wide unenclosed
tarmac road continues in a westerly direction for a further 45 metres to a
second junction with the U119 road. Thereafter, the 2.5 to 2.7 metre wide
unenclosed tarmac road continues in a westerly direction for a distance of 265
metres to another cattle grid with field gate alongside (combined width 7.3
metres). A 2.5 to 2.7 metre wide unenclosed road continues in a westerly
direction for a distance of 220 metres, then north-westerly direction for 370
metres to a hairpin bend. A 6 metre wide (at the bend) narrowing to 3.5 metre
wide unenclosed tarmac road proceeds in a south-easterly direction for a
distance of 45 metres, to a field gate at the entrance to the dwelling
“Elsdonburn” (Point M).

At Point N there is a wooden fingerpost pointing along the alleged byway
indicating “St Cuthbert's Way”. A notice pinned to the gate says “Elsdonburn
Trowupburn ONLY”.

At Point P there is a second wooden fingerpost pointing along the alleged
byway indicating “Elsdonburn %”.

At the hairpin, just short of Point M, is a third wooden fingerpost indicating
“Public Footpath Elsdonburnshank” along the route of existing Public
Bridleway No 10 (the bridleway terminates after 60 metres, and continues as a
footpath) and “Public Footpath Border Ridge” along the last 45 metres of the
road to Elsdonburn.

Alleged Byway Open to All Traffic No 53 (P-Q)
From a point marked P, on the U1118 road (alleged Byway No 52) , 840

metres east of Elsdonburn, a 2.4 to 2.5 metre wide unenclosed tarmac road
proceeds in a south-westerly direction for a distance of 35 metres to a cattle
grid with field gate alongside (combined width 7.9 metres). Thereafter, a 2.4 to
2.9 metre wide unenclosed tarmac road continues in a general south-westerly
direction for a further 650 metres to ancther cattle grid with field gate
alongside (combined width 7.3 metres). Then a 2.7 to 2.9 metre wide
unenclosed tarmac road continues in a south-westerly direction for a further
375 metres to another cattle grid with field gate alongside (combined width 7.0
metres). Then a 2.7 metre wide unenclosed tarmac road continues in a
south-westerly direction for a further 220 metres. Thereafter a 2.2 to 2.5 metre
wide unenclosed tarmac road proceeds in a general southerly and
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south-easterly direction for a distance of 310 metres to a field gate. Then a
2.4 to 2.5 metre wide unenclosed tarmac road proceeds in a general southerly
direction for 170 metres to another field gate, continuing in a southerly
direction for a further 250 metres to another field gate (at Trowupburn).

Finally, the route continues in a south-westerly direction for a further 25 metres
over a 2.5 to 5+ metre wide tarmac surfaced turning area, immediately west of
Trowupburn.

At Point P there is a wooden fingerpost pointing along the alleged byway
indicating “Trowupburn 1% ”.

Alleged Byway Open to All Traffic No 53 (spur at Point P)

In the vicinity of Point P, the U1119 road forks into two separate routes, the
westerly one joining the U1118 road some 45 metres further west than the
eastern one. The western spur is described in 6.2, above. The eastern spur
is a 2.4 to 2.5 metre wide unenclosed tarmac road some 50 metres in length.

Alleged Public Footpath No 13 (additional length at Point Q)

From Point Q, at the southern end of the U1119 road at Trowupburn, a 2.5
metre wide stone track proceeds in a southerly direction for a distance of 10
metres to join the northern end of existing Public Footpath No 13.

COMMENTS RECEIVED ON THE DRAFT REPORT

In May 2017, a copy of the report was circulated to those landowners /
occupiers who responded to the initial consultation for their comments.

On 7 June 2017, Mr C Matheson responded on behalf of the College Valley
Estates making the following comments in relation to the draft report:

“Many thanks for your letter of 315t May under reference ADB
B/26/52+53z. | have in fact retired as agent to the College Valley Estate
although I have joined the board of directors. The manager is Stephen
Crees who you may have met with me ...

“We have agreed that | shall respond to your letter because of my long
term involvement with this matter.

“l think we can assume (although | was not agent at the time but have
access to the company board meeting minutes covering 1958 to 1964)
that College Valley Estate were asking for the roads to be adopted as
public vehicular highways maintainable at public expense. There is of
course ample evidence of NCC carrying out road repairs at their
expense over the years since 1964. College Valley Estate did however
pay for the installation of the cattle grid at point N of your plan no 24
and also one half of the cost of repairing U1119 after forestry operations
a year or two back. We do not have a problem with the proposal of
designating these roads as BOATS because it seems that the exercise
is merely endorsing the original intention of the estate.

“Would you be kind enough to confirm that NCC remain responsible for
maintenance as at present. | am concerned that the designation is for a
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om carriageway for 52 and 53. This would make, in theory, a
carriageway which includes steep drops on one side and steep hillsides
or ditches on the other side which obviously would be extremely
dangerous to motor vehicles. Where do both NCC and the estate stand
on legal liability? | believe we need to get round the legal issue and look
at this from a practical angle. If the roads are say only 3m in width, then
in my view it is slightly absurd to designate a 5m carriageway!

“| am also interested to have your views on the dead end status of both
roads (which of course exists at present). If a vehicle proceeds to either
Elsdonburn or to Trowupburn it either has to turn round on private land
(liability?) or reverse the entire length of the road. | believe that both of
these matters need to be addressed before a recommendation is
made.”

DISCUSSION

Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981, requires the
County Council to modify the Definitive Map when evidence is discovered
which, when considered with all other relevant evidence available to them
shows:

that a right of way, which is not shown in the Map and Statement,
subsists or is reasonably alleged to subsist over land in the area to
which the Map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or; subject
to section 54A, a byway open to all traffic.

Section 53 (3)(c)(ii) of the Wildlife and Countryside Act 1981, requires the
County Council to modify the Definitive Map when evidence is discovered
which, when considered with all other relevant evidence available to them
shows:

that a highway shown in the map and statement as a highway of a
particular description ought to be there shown as a highway of a
different description.

When considering an application / proposal for a modification order Section 32
of the Highways Act, 1980 provides for “any map, plan or history of the locality
or other relevant document” to be tendered in evidence and such weight to be
given to it as considered justified by the circumstances, including the antiquity
of the tendered document, the status of the person by whom and the purpose
for which it was made or compiled, and the custody in which it has been kept
and from which it is produced.

The representation of a path or track on an Ordnance Survey Map is not
evidence that it is a public right of way. It is only indicative of its physical
existence at the time of the survey.

The route of alleged Byway Open to All Traffic No 52 is identified on the
County Council’s current List of Streets as being the U1118 road. The route
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was not identified as being publicly maintainable on the 1932 Glendale Rural
District Council Handover Map, nor does it appear to be shown in the schedule
of roads produced in relation to the Restriction of Ribbon Development Act
1935, or on the Council's 1951 Highways Map or the 1958 County Road
Schedule. The route is, however, clearly identifiable in the 1964 County Road
Schedule and on the Highways Map, produced at that time, to accompany that
schedule. It is also recorded in the 1974 County Road Schedule.

The route of alleged Byway Open to All Traffic No 53 is identified on the
County Council's current List of Streets as being the U1119 road. The route
was not identified as being publicly maintainable on the 1932 Glendale Rural
District Council Handover Map, nor does it appear to be shown in the schedule
of roads produced in relation to the Restriction of Ribbon Development Act
1935, or on the Council’'s 1951 Highways Map or the 1958 County Road
Schedule. The route is, however, clearly identifiable in the 1964 County Road
Schedule and on the Highways Map, produced at that time, to accompany that
schedule. It is also recorded in the 1974 County Road Schedule.

Both routes have been consistently identified as unenclosed roads / tracks on
Ordnance Survey maps since 1866. The route of alleged Byway No 52 is
shown on Greenwood’s County Map of 1828, but is not shown on Armstrong’s
or Fryer's County Maps of 1769 and 1820, or on Cary’s Map of 1820-32. The
route of alleged Byway No 53 is not shown on any of these maps.

The routes of alleged Byways Nos 52 and 53 were included on the original
Definitive Map of Public Rights of Way as part of Public Bridieway No 10 and
part of Public Footpath No 13, respectively. This implies that the routes were
not considered to be public vehicular highways at that time.

The key developments took place between 1958 and 1963, culminating in the
College Valley Estate Limited's dedication of the U1118 and U1119 roads as
“public highways” and their apparent adoption, by the County Council, as
highways maintainable at public expense. On 12" November 1963, two
documents / plans were signed on behalf of The College Valley Estate Limited
upon which it was stated:

‘I / We The College Valley Estate Limited of 1 Mosley Street, Newcastle
upon Tyne” do hereby declare that | / We have dedicated to the use of
the public as a highway that / those portion of land adjoining the West
Newton to Hethpool Road U1024 in the County of Northumberland,
which is / are coloured red hereon as from today’s date.”

‘I  We The College Valley Estate Limited of 1 Mosley Street, Newcastle
upon Tyne” do hereby declare that | / We have dedicated to the use of
the public as a highway that / those portion of land adjoining the
Elsdonburn Farm Road in the County of Northumberland, which is / are
coloured red hereon as from today’s date.”



The routes of alleged Byways Open to All Traffic Nos 52 and 53 are
highlighted in red on the plan. The width of the highway being dedicated is not
given. [f the width of the red shaded line on the dedication plan is taken as an
indication of the width of highway being dedicated, then the ‘new’ highway is
clearly wider than simply just the present day tarmac carriageway.

8.10 Unfortunately, in the dedication document it does not specify precisely what
public highway rights were being dedicated. Those highway rights need not,
necessarily, be vehicular ones. Public footpaths and public bridleways are
also “highways”. There are a number of reasons why it could reasonably be
argued that the landowner’s’ actual intention was to dedicate a public vehicular
highway:

Firstly, persons unfamiliar with highway law are unlikely to be aware that
public footpaths and bridleways are public highways; the term “highway” —
in everyday usage — is generally used to refer to a vehicular route.

Secondly, the dedication plans is entitled “Hethpool to Elsdonburn Road”
and “Road to Trowupburn”.

Thirdly, since almost all of the U1118 route was already recorded as being
a publicly maintainable public bridleway, there would be no need for the
landowners to dedicate something less than a public vehicular right of way,
over this section.

Fourthly, since the U1119 route was already recorded as being a publicly
maintainable public footpath, there would be no need for the landowners to
dedicate public footpath rights over this section and if the landowners had
simply been intending to upgrade the existing public footpath to a public
bridleway, this would almost certainly have been achieved through
negotiations with the Council's Countryside Service (not its ‘roads’ section),
the dedication would have explicitly mentioned the creation of public
bridleway rights, and the Definitive Map would then have been amended to
reflect the route’s new status. Since the new ‘bridleway’ would be a
cul-de-sac (linking only with three existing public footpaths and not any
other public bridleways) it is difficult to see why the Council would have
pursued a bridleway dedication to Trowupburn.

8.11 The County Council accepts that, given the way the regulations were written
with regard to the way highway authorities could include publicly maintainable
highways in the List of Streets, there was no impediment to public bridleways
and public footpaths also being included. That is not to say that any
bridleways or footpaths were so shown — just that they could be. It must,
therefore, be entirely proper to consider each UCR on a case by case basis,
but that does not mean that we should begin with the assumption that each
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UCR is no more than a public footpath unless higher rights can be proven by
other means. In Northumberland there is no evidence to suggest that public
footpaths and public bridleways were deliberately shown on the 1958, 1964 or
1974 County Road Schedules (forerunners of the modern day List of Streets).
The fact that a route is shown on these schedules must, therefore, be
evidence of some weight that public vehicular rights exist.

Letters from DEFRA, dated 2003 and November 2006, and Rights of Way
Circular 1/09 set out the approach Inspectors and order making authorities
should take in determining the status of routes included on the List of Streets.
In summary, the guidance states that the inclusion of a route on the List of
Streets is not a record of what legal rights exist over that highway but may
provide evidence of vehicular rights. However, this must be considered with
all other relevant evidence in order to determine the nature and extent of those
rights. Highway Authorities are recommended to examine the history of such
routes and the rights that may exist over them on a case by case basis in
order to determine their status.

It is not known on precisely what basis these routes were added to the List of
Streets, but the 1963 highways dedication and putative ‘adoption’ by the
County Council's Highways Committee would seem to be the most credible
explanation. The routes have appeared on the Council’s Highway records
from 1964 onwards.

The Natural Environment and Rural Communities Act 2006 (NERC Act 2006)
had a major impact upon the recording of byways open to all traffic based
upon historical documentary evidence. Under section 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished unless one of the ‘saving’ provisions applied. In
brief, these saving provisions were: (a) if the main lawful public use between
2001 and 2006 was with motor vehicles; (b) if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic; (c) the route was legally created expressly for
motor vehicular use; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came about as a
result of unchallenged motor vehicular use before December 1930.

Of the saving provisions above, (b) will apply to almost all of alleged Byway No
52 and all of alleged Byway No 53. From a point 25 metres north of
Elsdonburn to a point 40 metres north-east of Elsdonburn there is a short (40
metre) length of Public Bridleway No 10 recorded on the same alignment as
part of the U1118 road (alleged Byway No 52) so saving provision (b) cannot
apply to this particular section.

Under section 67(2)(d) of NERCA 20086, the public’s motor vehicular rights
would not be extinguished if they are over a way that had been created by
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construction of a road intended to be used by MPVs. The Inspector who
determined Definitive Map Modification Order (No 23) 2012 (Kilham)
concluded that public motor vehicular rights had been ‘saved’ over that route
(in part) by virtue of this exemption. At Kilham, there was the express
dedication by the landowner in 1968 (similar to the express dedication by The
College Valley Estates) supported by Council Bridges and Roads Committee
minutes from 1959 stating that “subject to the road(s) being completed to the
satisfaction of the County Surveyor, they be taken over as highways repairable
by the inhabitants at large and that the necessary notices be signed by the
Clerk of the Council and fixed up therein pursuant to Section 19 of the Private
Street Works Act 1892.” On that basis, the Inspector argued that because the
Committee decision to accept dedication was contingent upon the road being
“made up to a satisfactory standard” this meant the road (which must have
been unsatisfactory at that time) was to be constructed to a standard suitable
for motor vehicles and all other traffic. The minutes relating to the Elsdonburn
road are phrased in the same way as the Kilham route, suggesting that the
saving provisions in section 67(2)(d) of NERCA 2006 can also be applied to
the 40 metre length of highway just north of Elsdonburn.

For a route to be a byway open to all traffic, it has to be (i) a public motor
vehicular right of way and (i) a route which is nevertheless used (or is likely to
be used) by the public mainly for the reasons which footpaths and bridleways
are used.

Although both routes have a tarmac surface, drivable with a ‘normal’ family
car, the routes are public vehicular cul-de-sacs. Alleged Byway No 53 serves
one dwelling (Trowupburn). The western part of alleged Byway No 52 also
serves just one dwelling (Elsdonburn). The eastern part of alleged Byway No
52 serves both of these dwellings. Existing Public Bridleway No 10 / Footpath
No 46 proceeds in a north-westerly direction from Elsdonburn towards
Elsdonburnshank. Existing Public Footpath No 12 proceeds in a
south-westerly direction from Elsdonburn towards the Scottish border and Kirk
Yetholm. The route of alleged Byway No 52 and Public Footpath No 12
forms part of St Cuthbert's Way. St Cuthbert's Way is a popular long distance
walking trail between Melrose and Holy Island. It is believed that, in recent
years, around 3000 to 3500 people have walked this route, annually (the
figures for 2016 indicate just over 5000 users). From the southern end of
alleged Byway No 53 (Trowupburn), existing public footpaths fan out in four
directions (east, west, south and south-east). From both alleged byways there
are promoted permissive paths onto Great Hetha hill. The Cyclist Touring
Club consultation response suggests that both routes also received some use
by cyclists. For these reasons it is considered that the alleged byways are
likely to be used by the general public mainly for the purposes for which
footpaths and bridleways are so used; thereby satisfying the criteria for being
recorded as a byway open to all traffic.

Following his comments in relation to the draft report, Mr Matheson, for the
College Valley Estate, was contacted. An officer confirmed that the
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Northumberland County Council would remain responsible for maintenance of
the routes should they be recorded on the Definitive Map as byways open to
all traffic (the routes would continue to be recorded on the List of Streets).
Although no width was identified in the dedication document (it would have
been helpful if one had) most rural public highways have grass verges
alongside the carriageway. If these highways were limited to the 2.2 to 3
metre tarmac carriageway width it would be virtually impossible for two
vehicles travelling in opposite directions (or even a vehicle encountering
pedestrians, cyclists or horse riders) to pass each other. Finally, the
Trowupburn highway dedication document appeared to make provision for a
wider turning area at Trowupburn. Although there was no similar provision at
Elsdonburn, there was a wider section of road just short of Elsdonburn, that a
typical vehicle would be able to turn around in. Mr Matheson was satisfied
with the above explanations and observed that since the current cul-de-sac
situations had existed for over 50 years without any apparent problems, there
was probably no reason to presume there would be any difficulties in the
future.

Advice from the Planning Inspectorate in their ‘consistency guidelines’ states
that it is important to have the correct width, where known, recorded in the
definitive statement. Usually there is a boundary to boundary presumption for
public highways. However, where no defined corridor exists, and there is no
(usually) documentary evidence to establish width, the Council has adopted a
standard width of 5 metres (wide enough for two vehicles travelling in opposite
directions to pass each other) for vehicular rights of way. It is proposed to
record Byway Open to All Traffic No 52, with a width of mostly 5 metres (6
metres at the hairpin bend near point M, and 7.3 and 8.5 metres at the cattle
grid with bypass gate combinations referred to in para 6.1 above). Itis
proposed to record Byway Open to All Traffic No 53 (and the short spur near
point P), with a width of mostly 5 metres (7.0, 7.3 and 7.9 metres at the cattle
grid with bypass gate combinations referred to in para 6.2 above). It is
proposed to record the short additional length of Public Footpath No 13 (at
point Q), with a width of 2.5 metres as referred to in para 6.4 above).

CONCLUSION

In light of the documentary evidence submitted, it appears that, public
vehicular rights have been reasonably alleged to exist over the route of
alleged Byway Open to All Traffic No 53 and the majority of alleged Byway
Open to All Traffic No 52.

In light of the documentary evidence submitted, it appears that, on a balance
of prabability, public vehicular rights have been shown to exist over the 40
metre long section of alleged Byway Open to All Traffic No 52, north of point
M.

In light of the documentary evidence submitted, it appears that, public footpath
rights have been reasonably alleged to exist over the 10 metre gap between
the southern end of the U1119 road and the north end of existing Public
Footpath No 13 at Point Q.



9.2 The Natural Environment and Rural Communities Act 2006 would not appear
to have extinguished the public's motor vehicular rights over the alleged byway
routes. It would be appropriate to recognize the public’s rights over the routes
by recording them on the Definitive Map as byways open to all traffic and
extending Public Footpath No 13, northerly by 10 metres, to point Q .

BACKGROUND PAPERS
Local Services Group File: B/26/52+53z
Report Author Alex Bell — Definitive Map Officer

(01670) 624133
Alex.Bell@Northumberland.gov.uk
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Highways Act 1980 Section 36(6)
County Of Northumberland

List of Streets which are highways maintainable at the public expense

Road Number

uiiis

uriie

uiti1z7

ui11g

ui118

utiz

02-May-2006

As at 02-May-2006

Description

U1115 W/WOOD TO WEETWOOD CUL-DE-

U1063 JCT TO B6348 JCT WOOLER

U1115 W/WOOD (S) TO U1115 W/WOOD (N

Total length for U1115

B6352 JCT TO KYPIE FARM
Total length for U1116

B6353 JCT TO PHILLIPS PLACE LOWICK
Total length for U1117

U1119 JCT TO ELSDONBURN FARM GATE
U1024 JCT TO U1119 JCT
Total fength for U1118

U1118/U1119 LINK ROAD
U1118 JCT TO THROWUPBURN FARM
Total length for U1119

ROWNTREE AVENUE FOOTWAY
ROWNTREE AVENUE FOOTWAY
ROWNTREE AVENUE FOOTWAY
ROWNTREE AVENUE FOOTWAY
CROSSWAITHE TERRACE FOOTWAY
ROWNTREE AVENUE
CROSSWAITHE TERRACE FOOTWAY
DOCK ROAD FOOTWAY

Length - Metres

42

453

83
578

522
522

95
95

945
1,332
2,277

23
2,056
2,078

29
75
36
23
86
39
11
101
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